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1. Please provide an updated contact list of Key Personnel.

Handouts were provided during the December 1, 2015 meeting. 

2. This question is in reference to a Pennsylvania resident who is a partner in a non-Pennsylvania partnership and does not file a PA K-1.

a. What is PA Revenue’s position on filing procedures for out of state partnerships that only provide taxpayer (PA Resident) with a “substitute form” with PA allocated information?

Answer 
In cases where a PA Schedule RK-1 is not provided to a PA resident, a federal Schedule K-1 must be provided.  The total income from federal K-1 should be included for a PA resident.  The PA allocated income would only be used for a PA nonresident taxpayer.

b.  Can the taxpayer efile the return or must the return be filed on paper?

Answer 
The return can be submitted via e-file if:

· the software product being used supports the attachment of PDF files and
· the income reported on the federal Schedule K-1 is converted to and reported based on PA classification rules

c.  Can the taxpayer efile with a pdf copy of “substitute PA information?”

Answer 
Refer to answer in 2b.

d.  How does the taxpayer claim a credit for withholding without a PA K-1?  

Answer 
A statement must be provided by the entity and attached to the PA-40.  The statement should include the breakdown of states, breakdown by Pennsylvania income class, taxes paid to those states and the resident credit claimed, which is the lessor of the actual tax paid or 3.07 percent of the total income taxed in the other state.

The statement must also include the entity’s name, entity’s federal employer identification number, tax year, owner name(s) and owner tax identification number(s). 




3. Does the Department of Revenue have a taxpayer advocate regarding sales tax issues?

Answer 
The Office of Chief Counsel does not have a “taxpayer advocate” for sales tax issues, however if a taxpayer speaks to one of the sales tax attorneys any assistance they receive is free and confidential. The Office of Chief Counsel can be reached at 717-783-1382.

4.  When the Board of Appeals denies a compromise, no written decision is provided.  It is very difficult to explain an oral decision to a client.  Would the Department consider issuing a written decision?  Is there a reason why a written decision is not provided?  

Answer
The Department’s authority to compromise is governed by Section 2707 of the TRC.  This section provides a taxpayer may propose a compromise and if the compromise offer is accepted, then the Board will issue a compromise order that is not subject to further appeal.  If the Board does not accept the compromise, then Section 2703(c) applies and the Board is required to issue a written decision on the merits which may be appealed.

5. Is it a matter of public record when the Department of Revenue has granted a charitable exemption sales tax license number?  

Answer 
Yes

 If yes, please provide information on how to access this information.  
	
	Answer 
Requests can be made via fax at 717-705-8413 or mailed to the following address:
                                   PA Department of Revenue
                                           Bureau of Business Trust Fund Taxes
                                           PO BOX 280909
                                           Harrisburg, PA 17128-0909                

6.  Does the $500 penalty for late filing of business returns apply to PA65/20S or only the PA RCT 101?  Will these penalties be abated once they are filed?

Answer 
The $500 penalty is imposed under section 403(d) of Article IV of the Tax Reform Code. It only applies to reports required under Article IV. The PA20S/PA65 is required under Article III. Therefore, the $500 penalty does not apply to the PA20S/PA65. 

Assessments for late file penalties should be appealed to the Board of Appeals. 





7. When a sole proprietorship makes an election to become a single member LLC, is the new entity required to obtain all new tax filing numbers for payroll taxes etc.?

Answer 
If the SMLLC provides documentation from the IRS that allows the continuation of their FEIN, they do not need to obtain new account numbers.

If the IRS requires the assignment of a new FEIN that would constitute a new business partner and new account numbers would need to be obtained.  

8. Client received a “Notice of Registration” from the Department of Revenue.  The EIN matched but there was a different PA 10 digit ID number.  I was told that the Department was trying to create an account that would combine the withholding tax accounts and the corporate accounts.  I was told that going forward we were to use the new account number.  Is this correct?  

Answer 
It appears as if the business has already registered for Corporation Taxes and had been assigned a Revenue ID. Then, subsequently, the same entity registered for employer taxes using the corporation’s EIN but received a new Revenue ID. If this is the case, and the corporate registration included the EIN, it is possible that the names did not match exactly and that is why the second Revenue ID number was issued. 

9. In the situation where a spouse dies and all of his/her assets transfer to the other spouse and nothing is subject to tax, does an inheritance tax return have to be filed?  If yes, a simplified version of the form should be available.  

Answer 
If all of the assets are jointly owned with the spouse, the inheritance tax return does not have to be filed.  However, if the will is probated and/or there are assets that are not jointly owned with a spouse, then an inheritance tax return must be filed.

The REV-1500 is the correct form for reporting inheritance tax.  The form was revised this year to add a spousal oval to be used if the spouse is the sole beneficiary.   

10. My software reported that it could not automatically withdraw the tax due because the date shown on the payment screen to have the money withdrawn was the day before the return was actually filed.  I contacted my software provider, Drake, and they confirmed that the money was not set up to be automatically withdrawn.  I contacted my client and told her that she would have to mail the check in with the voucher and she did.  I received an email from her which indicated that PA Department of Revenue did have the money automatically withdrawn and cashed the check.  What is the best way for her to get the duplicate payment back from PA?

Answer 
Once the return is processed, the Department will automatically refund any overpayment.  If the there are any questions regarding the refund, please call 717-783-5250 and select option 7.  


11. What are the Pennsylvania filing requirements for a nonprofit charity filing a 990 federal tax return each year?  Is it necessary to file with the PA Department of Public Charities?  

Answer 
The Department of Revenue does not have a filing requirement.  The Bureau of Charitable Organizations is under the Department of State.

12. Does Pennsylvania Recognize Roth IRA conversations?  I have a 1099 R from Schwab for $60K in boxes 1 and 2 and code 2.  It was a conversation from a traditional Roth IRA.  My software is putting that on line 1a of the PA-40 and I think that is correct.  However, as I look at last year’s return with the same thing going on, the former CPA didn’t show it on the PA-40.  I read the instructions and I still think my software is correct, but I want to make sure.  The taxpayer is 50.  Please verify.

Answer 
Yes, the department recognizes conversions of traditional IRAs to Roth IRAs.  However, the conversion could become taxable if there are federal taxes paid upon the conversion and the federal tax amount is not repaid into the converted IRA within 60 days of the transfer or the transfer is not a direct transfer from trustee to trustee.  If there are federal taxes withheld and not paid in to the converted IRA account, the transfer is listed on two lines on PA Schedule W-2S.  The amount converted net of federal taxes is listed on one line and the federal tax amount paid is listed on a separate line on the form.  The amount net of federal taxes is not taxable but the federal taxes paid could be subject to tax to the extent the amount exceeds the adjusted basis in the IRA being converted as the cost recovery method is used to determine the taxable amount.  The PA-40 IN instructions includes Filing Tip #3 for PA Schedule W-2S that provides additional information on the reporting requirements for converting a traditional IRA to a Roth IRA.

13. What is the process to handle suspected identity theft when a return is rejected?

Answer 
If an electronically filed return has been rejected, contact the Department of Revenue at 717-787-8201 to verify if a fraudulent return has been filed using the taxpayer’s identity.  If the taxpayer has confirmed that a fraudulent state return has in fact been filed, they will be required to contact the Office of Taxpayer’s Rights Advocate at 717-772-9347 to begin the process of rectifying their tax account.  The taxpayer may be required to file a police report, submit a copy of the federal Identity Theft Affidavit (Form 14039) or provide other supporting documentation.    

14. Client is setting up an internet business from his home in Philadelphia.  He is selling items that are subject to Pennsylvania Sales Tax to customers both outside of and within Pennsylvania. 

Answer
Client needs to register to collect Pennsylvania sales tax and Philadelphia city tax. 

a. Does PA have any agreements with other state to collect sales tax on goods sold over the internet?

Answer
PA does not have any agreements with other states to collect sales tax on goods sold over the internet. 


b. Given that the business is in Philadelphia, is he required to collect the additional 2% when goods are shipped to customers within the city?

Answer 
Local tax applies to sales originating in, or the use of taxable property or services in, a county or city that has imposed a local tax. Accordingly, Client is required to collect the additional 2% on goods shipped to customers within the city as well as on goods shipped to Pennsylvania destinations located outside of the city.  Client does not have to collect the additional 2% on goods shipped to out-of-State destinations.

c. What about the additional 1% when shipped to customers in Allegheny County?

Answer 
Client is not required to collect the additional 1%.  Vendors may voluntarily collect local tax to relieve the purchaser of the responsibility to report use tax, but it is not required of vendors that are not located in the city or county that is imposing the tax. 

15. Now that PA is penalizing taxpayers for not filing tax forms when there is no activity, do we have to efile  a PA 1065 for an LLC that registered with the feds as a partnership or do we just file an INACTIVE RCT 101 for the Capital Stock Report?

Answer 
An inactive LLC must file the PA-65.  The PA-20S/PA-65 now has an inactive oval indicator on page 1. In order to e-file, certain schedules may be required in order to validate the return. 

If an entity is required to file as a partnership they are required to file the PA-1065. All entities existing in the Bureau of Corporation Taxes Business Tax System are required to file a PA Corporation Tax report, regardless of their activity. A corporation having no activity anywhere can file the Form RCT-1-1I. 

16. What is the Department of Revenue’s position on the Tangible Property/Repair Regulations, new Rev. Proc. 2015-20?

Answer
If a taxpayer follows the new IRS tangible property regulations for purposes of reporting the taxpayer’s Pennsylvania Personal Income Tax liability, the taxpayer must disclose that the taxpayer is following the federal regulations on the Pennsylvania return and must indicate whether following the federal regulations constitutes an accounting method change for the taxpayer for PA purposes.  If there is an accounting method change that would result in a 481 adjustment, then the same adjustment is required to be made within one year for Pennsylvania purposes even if the adjustment is spread over 4 years for federal purposes.  Unlike the IRS, Pennsylvania does not permit this adjustment to be made over several years.

17. How does a practitioner obtain or verify a 10 digit ID number if the client cannot provide it?  

Answer 
To verify a Revenue ID, taxpayer’s or practitioners can call 717-705-6225 and select option 4.  For new entities that register through Department of State revenue ID will be assigned and a Welcome to PA letter will be sent to the taxpayer. Taxpayer’s can complete the PA-100 form located on our Revenue website or simply file the form RCT-101 and a number will be assigned.   

18.  I processed a payroll on Tuesday Sept 29, for Friday Oct 2, 2015.  I logged into ETIDES to schedule the withholding payment, but could not change the tax period to October, even after going to the additional period screen.  Is there a way to have these periods be made available earlier? 

Answer 
Our e-TIDES application will allow for the deposit scheduling of future payroll tax periods, as long as those periods are within the current quarter.  It’s limited to pay periods within the current quarter because there is always the potential for a deposit frequency change, initiated by DOR or the employer, which would take effect on the first day of the upcoming quarter. 

19. For the past 6 years my client has received a notice from the Liquor Control Board regarding their liquor license stating that taxes have not been paid.  Every year I call the Department of Revenue to tell them they have the wrong EIN for sales tax for the client. The same EIN is used for payroll, sales tax, etc.  They find the sales tax paid under the correct EIN and clear up the issue with the Liquor Control Board.  Why won't they correct the EIN and save us the trouble each year telling them they have the wrong EIN?

Answer 
Please provide the details of this specific business partner and we’ll have the problem resolved.

20. It appears that PA has routinely disallowed tax credits for taxes paid to other states, and prior to 2014, foreign taxes.  They claim they don’t receive the other state’s return, even though our software shows it’s attached.  Does PA allow out of state credits; how are they processed and how is the taxpayer notified if/when the credit is denied?

Answer 
When examining a return, our procedures are to review the electronic return to try to verify that the other state’s tax return is attached.  We will also verify if the other state’s tax returns were received in those prior tax years.  Upon review of that information if we believe there is enough information to support the out of state credit claimed without the actual copy of the other state’s return, we will accept the credit.  If we do not have a copy of the other state’s tax return, we will request a copy of the return to be submitted to the Department.  The credits should not be disallowed unless we have not received responses to our requests for copies of the other state returns.  If there are specific examples where we denied the credit prior to requesting a copy of the return or when the return was attached the PA return, please provide them and we will research the issue further.

The following professional software products did not support PDF attachments for Personal Income Tax filings (PA-40) in tax year 2014:

	Jackson Hewitt			Liberty Tax Service
	Tax Hawk, Inc.			Taxsoftware.com
	Lamson Tech/1040NOW		H&R Block
	TaxSlayer, LLC			Advanced Tax Solutions, LLC

If you are unable to include the other state’s tax return as a PDF attachment, the PA return should still be filed electronically and a copy of the other state’s return should be faxed to the department at 717-772-9310 or 717-787-2840. We recommend that the form DEX-93, Personal Income Tax Fax Cover Sheet, be used when faxing the return. The DEX-93 can be downloaded from the department’s website at www.revenue.pa.gov. 

21. Because the due date for the 2015 PA tax return is 4/18/16, why does the 1st Quarter Estimate remain due 4/15/16?

Answer 
Section 330 (a) of the Tax Reform Code (TRC) provides that the due date of individual returns follows the federal due date.  Whereas Section 326 provides for the due dates of estimated payments. Furthermore, Regulation 115.9 of the PA Code states:  
(1) If a taxpayer first meets the requirements for filing of estimated tax on or before April 1, he shall file a declaration no later than April 15 and pay his estimated tax in full with his declaration; or in four equal installments.  The first installment on filing the declaration, and the second, third and fourth installments on or before the succeeding June 15, September 15, and January 15 respectively. 
If April 15 falls on a Saturday, Sunday or holiday, the department has long held that the next business day will be the due date of an estimated payment. Since April 15 is Friday and is not a holiday for Pennsylvania purposes, the due date for estimated payments is April 15. 

22. What is the proper tax treatment of a 1099R with code 4D?

Answer 
A 1099R with a code 4D would be taxable as interest income on the PA-40 to the extent that it is taxable for Federal income tax purposes. 

23. What is the Departments position on mileage reimbursement when the employer reimburses less than the full standard mileage rate?

Answer 
The department will not allow an employee the difference between the employer rate and the federal rate.  If the taxpayer was reimbursed for mileage, no deduction is authorized on the PA Schedule UE unless the reimbursement was included in the employee’s compensation.  If the mileage reimbursement was included in the employee’s compensation then the employee is only authorized to take the amount that was reimbursed on the PA Schedule UE, they are not authorized to take the federal rate.  The brochure for UE expenses, REV-637, Unreimbursed Allowable Employee Business Expenses for PA Personal Income Tax Purposes, is attached to this correspondence. 



24. How should a “statutory employee” such as an insurance agent properly file in PA?

Answer 
Statutory employees should report all taxable income they receive as non-employee compensation unless their activities constitute a business, profession, or other activity engaged as a commercial enterprise.  For more information to determine if the taxpayer meets the Commercial Enterprise Test refer to Chapter 11 of the PIT Guide.  The employee would use the PA Schedule UE to claim the expenses and those expenses that are not reported in a specific part of the Schedule UE should be itemized and claimed on a PA Schedule C and then included in Part C of the Schedule UE under Miscellaneous Expenses.  The line for Schedule UE should indicate to “See Schedule C for list of expenses.”    

25.  Is there a way to remove defunct clients from ETIDES?

Answer 
To remove defunct clients from your e-TIDES access, the account administrator must be changed by the Department’s e-Business Tax Unit.  Requests can either be emailed to retides@pa.gov  or faxed to (717) 787-0145.

26. Does PA have a statute of limitations on collections?

Answer 
No, we have no statute of limitations on collections.  If we did, this would be a disincentive for delinquent taxpayers to pay their delinquent tax liability including satisfying liens on delinquent liabilities.  

27. A PA resident taxpayer (TP) was active partner in two different NY partnerships.  One partnership had income from trade/business allocation to TP of $100,000 while other had a trade /business loss of $164000 allocable to TP. The net trade /business loss of $64000 resulted in no taxable income for this class of income.  PA DOR has denied the loss on the premise that the partnership  did not file a PA 65 and file and report the related RK-1 reflecting the loss to the TP.  PA DOR assessed the tax on the income (i.e.  $3072) but disallowed the loss.	
Additional Information:  The partnership did NOT file with PA.

I heard from another member that at one of the PA Department of Revenue fall tax seminars  the speakers stated point  blank that PDR WILL DISALLOW losses from out of state partnerships if a PA  return is NOT filed.  This was a surprise to most especially the practitioners from Maryland.  When confronted and asked is there a dollar amount of loss threshold that will be disallowed, the answer was no specific amount BUT in most cases the PDR was disallowing the “larger” losses.”

Answer 
Every partnership having a resident partner or every partnership having any income derived from sources within this Commonwealth shall make a return for the taxable year setting forth all items of income, loss and deduction, and such other pertinent information as the department may require. 

The Department does disallow losses if a PA-65 is not filed.  

28.  Would DOR consider allowing a payment plan, for taxes due upon filing of an annual return, as part of the modernization of PIT? This payment plan would not eliminate penalties or interest. 
Answer
The department currently accepts partial payments, from a taxpayer, between the filing of an annual return and the liability going into collections. Once in collections, the department does offer deferred payment plans. Before the department could accept a payment plan, upon the filing of the annual return, further research would need to be done to determine the impact on cash flows, appeal rights, etc. 

The important thing is that the taxpayers file their return by April 15 and send as much of a payment as they can with the PA-40.  

29. Would DOR consider being the central repository for local earned income tax collections?

Answer
Local earned income taxes (EIT) are authorized by municipalities and school districts and represent their principal source of non-property tax revenue. Act 32 of 2008 brought sweeping changes to the EIT collection and distribution process in Pennsylvania, reducing the number of collectors in the Commonwealth from 560 to no more than 69. The Act created tax collection districts and tax collections committees in order to ensure local oversight of the income tax collections and distributions within the tax collection district. 

Board of Appeals: Additional Information Regarding Mail Dates
If  the envelope filing an appeal  has a label from an USPS automated postal center or  click and ship or a licensed USPS vendor (such as stamps.com or simple certified mail,  BOA will use the date by which the mailing was accepted by USPS to be the mail date for purposes of determining jurisdiction.  

The cites of court cases which held that the date on a label from a USPS automated postal service is not proof of mailing are:

                Darden v. Daniel, 16 So.3d 1162 (LA 2009)
                Huber v. American Accounting Association, 21 N.E. 3d 443 (IL 2014)

Copies of cases attached
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Online Customer Service Center
www.revenue.pa.gov


Taxpayer Service & Information Center
Personal Taxes:  717-787-8201
Business Taxes:  717-787-1064


e-Business Center: 717-783-6277


1-888-PATAXES (728-2937)
Touch-tone service is required for this automated 


24-hour toll-free line. Call to order forms or check the
status of a refund. When calling, be prepared with
your Social Security number and the amount of the


refund you expect.


Forms Ordering Message Service
1-800-362-2050


Service for Taxpayers with Special Hearing
and/or Speaking Needs


1-800-447-3020


Call or visit your local 
Department of Revenue district office, listed in the
government pages of local telephone directories.


REV-637 (08-15)


UNREIMBURSED
ALLOWABLE EMPLOYEE


BUSINESS EXPENSES FOR
PA PERSONAL INCOME


TAX PURPOSES


www.revenue.pa.gov


CONTACT INFORMATION
You did not incur an allowable business expense
during the year if you:
* Received a fixed mileage allowance or a per diem


expense allowance, and neither you nor your
employer included the allowance in your
compensation; or


* Accounted for your expenses to your employer,
and your employer reimbursed you in the exact
amount of your expenses. Do not include such
reimbursements in gross compensation or claim
them as expenses on a PA Schedule UE.


Business expenses that Pennsylvania does not allow
are:
• Personal, living or family expenses
• Dues to fraternal organizations, professional


societies, Chambers of Commerce or recreational
club memberships


• Dues and subscriptions to publications, including
trade and professional publications


• Political candidate or campaign contributions
• Charitable contributions
• Commuting expenses - driving to and from work
• Cost of meals while working late, unless while


traveling away from home overnight on business
• Childcare or elderly care expenses
• Life, disability income and health insurance


premiums
• Contributions to deferred compensation plans or


other pension plans
• Legal fees (except to recover back wages), fines,


penalties and bad debts
• Bribes, kickbacks or other illegal payments
• Job hunting or other pursuit of employment


expenses
• Malpractice insurance premiums, except when


allowed in Part A
• Moving expenses, except when allowed in Part E
• Educational expenses, except as allowed in Part F
• Capital expenditures
• Expenses calculated at federal per-diem rates







www.revenue.pa.gov


What are unreimbursed business expenses?
A taxpayer may use PA Schedule UE, Allowable
Employee Business Expenses, to report allowable
unreimbursed business expenses, which can be
excluded from compensation on Line 1A of the PA-40
Personal Income Tax Return. For an expense to be
allowable, it must meet the following conditions, and
supporting documentation is required:
1. The actual amount paid must be reported.


Expenses may not be estimated or guessed.
2. The expenses must be reasonable. The


amount of expense should not be excessive in
relation to income, type of expenditure or
purpose of expense.


3. The expenses must be necessary for the
employee to do the duties of the job. Costs must
be a condition of the employment and may not
be incurred to make the job more convenient for
the employee or to make the job more
productive.


4. Only ordinary expenses are allowable. The
expenses must be similar to those incurred by
other employees in the same trade or
profession.


5. The expenses must be directly related to the
employee’s present trade, business or
profession. Expenses from a previous job or
incurred for a future occupation may not be
taken as unreimbursed expenses.


6. The expenses must be unreimbursed. Only
expenses for which the employee receives no
reimbursement or is only partially reimbursed
may be reported on PA Schedule UE.


State and federal rules for allowable business
expenses differ. In some instances, federal
limitations won’t apply to the amount of meals and
entertainment expenses. In other instances, federal
rules for accounting for the expenses don’t apply. Per
diem rates allowable for federal purposes are not
allowable for PA personal income tax purposes as the
amount of the deductible expense; only expenses
actually incurred are deductible. Since Pennsylvania
does not have federal tax accounting limitations and
thresholds, 100 percent of actual unreimbursed PA
allowable employee business expenses may be
deducted from income for Pennsylvania personal
income tax purposes.
A separate PA-40 Schedules UE must be completed
for each taxpayer and for each employer and
occupation, meaning a separate Schedule UE must
be filed for each federal Form W–2 received by the
taxpayer. The total amount of unreimbursed
expenses from all Schedules UE must be entered on
the PA-40.
NOTE: The department may request a detailed
breakdown of all expenses claimed, dated receipts
and a letter from each employer. A letter from the
taxpayer or the tax practitioner is not sufficient proof
of the expenses claimed.
An employee cannot deduct expenses if he or she
was reimbursed by the employer for the exact
amount of the expenses, including a fixed mileage
allowance or per diem living expense that the
employer did not include in PA taxable compensation
in Block 16 of federal Form W–2. However, if the
employer did include reimbursements for the
employee’s expenses in PA taxable compensation on
the W–2, the employee may complete the PA-40
Schedule UE to deduct his or her allowable PA
business expenses.
In addition, the evaluation of depreciation and the
depreciation method chosen for federal tax purposes
may also be considered in determining PA allowable
employee business expenses. Pennsylvania allows
generally accepted depreciation methods and
current expensing but does not allow federal bonus
depreciation and limits IRC Section 179 expensing.


What are acceptable deductions on a
PA Schedule UE?
The following is a list of deductions that may be
claimed on the PA Schedule UE:
1. Union dues, agency fees or initiation fees
2. Work clothes not suitable for street wear that


are required to be purchased. This includes
cleaning, altering and repairs of such clothing


3. Small tools and supplies
4. Professional license fees, malpractice insurance


and fidelity bond premiums where required by
law.


5. Travel and mileage
6. Moving expenses into PA, provided the transfer


is from one permanent duty station to another
and the difference in mileage between the
residence and the old duty station and the
original residence and the new duty station is 35
miles or more (the 35 mile rule is waived for
military residence and their families). The
expenses must be limited to those incurred in
moving family, self and household goods from
point of departure to point of arrival including
lodging the night of arrival. Moving expenses
are not allowed when moving out of PA, nor are
they allowed for non-residents.


7. Educational expenses, if required by law or
employer to maintain or improve skills in
present job


8. Office work area expenses
9. Miscellaneous expenses such as breakage fees,


cash shortages, costs incurred to pay readers
for blind employee, business gifts and W-2 fees
that must be paid back to the employer such as
jury duty where an employer continues full
wages and requires repayment of monies
received for jury duty


10. Reimbursements received that are not on a W-2
must be deducted from expenses claimed on
the PA Schedule UE.
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5 of 7 DOCUMENTS


KIM S. DARDEN AND DAVID E. DARDEN, BOTH INDIVIDUALLY AND ON
BEHALF OF THEIR MINOR CHILDREN, LADADRIAN N. DARDEN AND
LATRESE M. DARDEN v. LINDA DANIEL AND ALLSTATE INSURANCE


COMPANY


NO. 09-CC-1097


SUPREME COURT OF LOUISIANA


09-1097 (La. 09/04/09); 16 So. 3d 1162; 2009 La. LEXIS 2353


September 4, 2009, Decided


OPINION
[**1]


[*1163] PER CURIAM


The court of appeal denied plaintiffs' writ application
on April 14, 2009. Pursuant to Supreme Court Rule X, §
5(a), the last day for plaintiffs to file a timely writ
application in this court was Thursday, May 14, 2009.
This application was filed with a United States Post
Office Automated Postal Center ("APC") label dated
May 14, 2009, but was not received by this court until
May 18, 2009. Because the application was not received
by the court on the first legal day following the expiration
of the delay, the presumption of timely mailing set forth
in Supreme Court Rule X, § 5(d) does not apply.


This court sent a letter to plaintiffs' counsel
explaining that the presumption of timeliness did not
apply, and requested that he "please forward a copy of the
official receipt or certificate obtained from the United
States Post Office where the writ was mailed ... ."
Plaintiffs' counsel responded by providing a copy of a
May 14, 2009 "Sales Receipt" for postage from the
Commerce Park Post Office on Perkins Road in Baton


Rouge.


Supreme Court Rule X, § 5(d) provides that "the
timeliness of the mailing shall be shown only by an
official United States postmark or by official receipt or
certificate [**2] from the United States Postal Service
made at the time of mailing which indicates the [Pg 2]
date thereof." The APC label does not constitute an
official U.S. postmark; therefore, timeliness in this case
may only be established by an official receipt or
certificate from the United States Postal Service made at
the time of mailing which indicates the date thereof. As
discussed in the revision notes to the rule, the term
"official receipt" refers to "a receipt for certified mail
secured from the postal clerk at the time of mailing" or "a
receipt for registered mail secured from the postal clerk at
the time of mailing." The "sales receipt" for postage
produced by plaintiffs' counsel does not satisfy either of
these requirements, and does not establish the date of
mailing.


Accordingly, the application is not considered, as it
was not timely filed.
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4 of 7 DOCUMENTS


WILLIAM DENNIS HUBER, Appellant, v. AMERICAN ACCOUNTING
ASSOCIATION, Appellee.


Docket No. 117293


SUPREME COURT OF ILLINOIS


2014 IL 117293; 21 N.E.3d 433; 2014 Ill. LEXIS 1325; 386 Ill. Dec. 670


November 20, 2014, Opinion Filed


PRIOR HISTORY: Huber v. Am. Accounting Ass'n,
2014 IL App (4th) 130278-U, 2014 Ill. App. Unpub.
LEXIS 28 (2014)


DISPOSITION: Affirmed.


SYLLABUS


A notice of appeal received late may be deemed
timely if mailed within the requisite 30 days as shown by
an attorney's certificate or a nonattorney's affidavit; but
where this was not done, a mailing date was not
established by the date shown on a postage label from a
self-service kiosk, which indicated only a purchase date
rather than placement in the mail--appeal properly
dismissed for lack of jurisdiction.


COUNSEL: William D. Huber, of Miami, Florida,
Appellant Pro se.


Donald R. Tracy, Stephanie R. Hammer, of Brown, Hay
& Stephens, LLP, of Springfield, for Appellee.


JUDGES: [***1] JUSTICE THEIS delivered the
judgment of the court, with opinion. Chief Justice
Garman and Justices Freeman, Thomas, Kilbride,
Karmeier, and Burke concurred in the judgment and
opinion.


OPINION BY: THEIS


OPINION


[*P1] [**434] At issue is the timeliness of
plaintiff's notice of appeal, which was received by the
clerk of the circuit court after the 30-day deadline.
Plaintiff argued before the appellate court that a clear
postmark on the envelope proved that it was mailed prior
to the deadline, and the notice was thus timely. The
appellate court held that plaintiff provided insufficient
proof of timely mailing, and dismissed plaintiff's appeal
for lack of jurisdiction. 2014 IL App (4th) 130278-U.


[*P2] For the reasons that follow, we affirm the
judgment of the appellate court.


[*P3] BACKGROUND


[*P4] On August 11, 2011, plaintiff, William
Huber, filed a petition in the circuit court of Sangamon
County seeking judicial dissolution of defendant
corporation, American Accounting Association. In
January 2013, defendant filed a motion to dismiss
plaintiff's then second-amended petition pursuant to
section 2-619 of the Code of Civil Procedure (735 ILCS
5/2-619 (West 2012)). On March 6, 2013, the trial court
held a telephone conference with the parties, and heard
argument on defendant's motion. The trial [***2] court
granted the motion and dismissed plaintiff's petition.
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[*P5] Plaintiff appealed, challenging the merits of
defendant's motion. Defendant argued, however, that the
appeal should be dismissed for lack of jurisdiction.
Defendant observed that plaintiff's notice of appeal was
due no later than April 5, 2013, but that the clerk of the
circuit court did not receive the notice until April 9, 2013.
Relying on this court's rules governing notices of appeal,
defendant maintained that where a notice of appeal is
mailed and received after the 30-day deadline, the notice
will be deemed timely filed only if timely mailed, and
timely mailing may only be proven by a certificate of the
attorney or affidavit of a nonattorney, neither of which
plaintiff provided. Plaintiff countered that a clear, legible
postmark is the best proof of mailing, and that the
postmark on the envelope in which he mailed his notice
of appeal (a copy of which appears in the record)
discloses a timely mailing date of April 3, 2013, two days
before the deadline. The appellate court dismissed
plaintiff's appeal for lack of jurisdiction, holding that
proof of a postmarked envelope does not serve as a
substitute for the omitted [***3] affidavit or certificate
that Supreme Court Rules 373 and 12(b)(3) require. 2014
IL App (4th) 130278-U, ¶¶ 20-21.


[*P6] We allowed plaintiff's petition for leave to
appeal. Ill. S. Ct. R. 315(a) (eff. July 1, 2013).


[*P7] ANALYSIS


[*P8] Appellate review is initiated by the filing of a
notice of appeal. General Motors Corp. v. Pappas, 242
Ill. 2d 163, 176, 950 N.E.2d 1136, 351 Ill. Dec. 308
(2011); Ill. S. Ct. R. 301 (eff. Feb. 1, 1994). When timely
filed, a notice of appeal "divests the trial court of
jurisdiction and confers jurisdiction upon the appellate
court." Harrisburg-Raleigh Airport Authority v.
Department of Revenue, 126 Ill. 2d 326, 341, 533 N.E.2d
1072, 127 Ill. Dec. 944 (1989). "No other step is
jurisdictional." Ill. S. Ct. R. 301 (eff. Feb. 1, 1994). In the
absence of a properly filed notice of appeal, the appellate
court lacks jurisdiction and must dismiss the appeal.
General Motors, 242 Ill. 2d at 176.


[*P9] The timeliness of plaintiff's notice of appeal
is governed by this court's rules. [**435] Chand v.
Schlimme, 138 Ill. 2d 469, 476, 563 N.E.2d 441, 150 Ill.
Dec. 554 (1990). Whether the appellate court properly
applied those rules when it determined that plaintiff's
notice of appeal was untimely filed is a legal issue that
we review de novo. See People v. Thompson, 238 Ill. 2d
598, 606, 939 N.E.2d 403, 345 Ill. Dec. 560 (2010).


[*P10] Rule 303 states that "[t]he notice of appeal
must be filed with the clerk of the circuit court within 30
days after the entry of the final judgment appealed from,"
or "within 30 days after the entry of the order disposing
of the last pending postjudgment motion." Ill. S. Ct. R.
303(a)(1) (eff. June 4, 2008). Here, the trial court's final
judgment dismissing plaintiff's petition was entered
March 6, 2013. Plaintiff did not file a postjudgment
[***4] motion. Thus, plaintiff was required to file his
notice of appeal within 30 days of March 6, 2013, i.e., no
later than April 5, 2013. Plaintiff does not dispute that his
notice of appeal was due April 5, 2013, nor does he
dispute that the notice was not received by the clerk of
the circuit court until April 9, 2013. Although the notice
of appeal was received after the 30-day deadline, this fact
alone does not determine whether plaintiff's notice was
timely.


[*P11] Under Rule 373, which expressly applies to
"the notice of appeal filed in the trial court," if a notice is
received after the due date, "the time of mailing, ***
shall be deemed the time of filing." Ill. S. Ct. R. 373 (eff.
Dec. 29, 2009). Accordingly, if plaintiff mailed his notice
of appeal on or before April 5, 2013, it was timely filed.
Rule 373 states that "[p]roof of mailing *** shall be as
provided in Rule 12(b)(3)." Id. Rule 12(b)(3), in turn,
states that where service is by mail, service is proved:


"by certificate of the attorney, or
affidavit of a person other than the
attorney, who deposited the document in
the mail ***, stating the time and place of
mailing ***, the complete address which
appeared on the envelope or package, and
the fact that proper postage *** was
prepaid[.]" Ill. S. Ct. R. 12(b)(3) (eff.
[***5] Jan. 4, 2013).


[*P12] Plaintiff did not provide either an attorney
certificate or nonattorney affidavit, and thus failed to
provide the proof of mailing required by our rules. That
notwithstanding, plaintiff argues that a legible postmark
is sufficient proof of mailing.


[*P13] As originally adopted in 1967, Rule 373
provided that time of mailing "may be evidenced by a
post mark affixed in and by a United States Post Office."
Ill. S. Ct. R. 373. Because of problems with illegible
postmarks, and delays in affixing postmarks in some
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cases, we amended Rule 373 in 1981 by eliminating that
method of proof, and instead requiring that proof of
mailing shall be made by filing an attorney certificate or
nonattorney affidavit, stating the date and place of
mailing and the fact that proper postage was prepaid. Ill.
S. Ct. R. 373, Committee Comments (revised Jan. 5,
1981). In 1993, we again amended the rule, requiring that
"[p]roof of mailing shall be as provided in Rule 12(b)(3)."
Ill. S. Ct. R. 373 (eff. Feb. 1, 1994). At the same time, we
also made Rule 373 expressly applicable to "the notice of
appeal filed in the trial court." Id.


[*P14] Plaintiff acknowledges this progression in
our rules, but maintains that the affidavit requirement was
not intended to supplant other objective, competent proof
of mailing, [***6] and that a legible postmark must be
accepted as proof of mailing. See People v. Hansen, 2011
IL App (2d) 081226, ¶ 14, 952 N.E.2d 82, 351 Ill. Dec.
709 (holding that clearly legible postmark provided
sufficient proof of timely mailing of notice of appeal).
According to plaintiff, [**436] the postmark on the
envelope in which he mailed his notice of appeal clearly
reveals that he mailed the notice on April 3, 2013, two
days prior to the deadline.


[*P15] Defendant disputes that a postmark is
sufficient proof of mailing under our rules. See People v.
Lugo, 391 Ill. App. 3d 995, 1000, 910 N.E.2d 767, 331
Ill. Dec. 358 (2009) (holding that postmark does not
satisfy the proof of mailing requirement of Rules 373 and
12(b)(3)); People v. Blalock, 2012 IL App (4th) 110041, ¶
11, 976 N.E.2d 643, 364 Ill. Dec. 365 (same). This aside,
defendant contends that plaintiff's argument is fatally
flawed because the envelope in which plaintiff mailed his
notice of appeal does not contain a postmark. We agree
with defendant's contention.


[*P16] A postmark is "'an official postal marking
on a piece of mail; specif : a mark showing the name of
the post office and the date and sometimes the hour of
mailing and often serving as the actual and only
cancellation.'" Wickman v. Illinois Property Tax Appeal
Board, 387 Ill. App. 3d 414, 417, 899 N.E.2d 1227, 326
Ill. Dec. 576 (2008) (quoting Webster's Third New
International Dictionary 1772-73 (1993)). The United
States Postal Service describes a postmark as follows:


"A postmark is an official Postal
ServiceTM imprint applied in black ink on
the address side [***7] of a stamped


mailpiece. A postmark indicates the
location and date the Postal Service
accepted custody of a mailpiece, and it
cancels affixed postage. ***


***


A 'local' postmark shows the full
name of the Post Office, a two-letter state
abbreviation, ZIP CodeTM, and date of
mailing." 1-1.3 Postmarks, United States
Postal Service Handbook,
http://about.usps.com/handbooks/po408/
ch1_003.htm (last visited Oct. 23, 2014).


The envelope in which plaintiff mailed his notice of
appeal does not disclose any postal marking fitting any of
these descriptions.


[*P17] What plaintiff identifies as a "postmark,"
appearing in the upper right hand corner of the envelope,
is actually a postage label from an Automated Postal
Center (APC). An APC is a self-service kiosk, generally
located in post office lobbies, that allows customers to
mail letters and packages, buy postage, look up ZIP
Codes, and access other postal services, such as "USPS
Tracking," and certified mail. Glossary of Postal Terms,
United States Postal Service Publication 32 (July 2013),
http://about.usps.com/publications/pub32 .pdf (last
visited Oct. 23, 2014). All postage and shipping labels
required to complete such transactions are printed and
dispensed at the kiosk. Use of Self-Service Kiosks, United
States Postal Service, [***8]
https://www.usps.com/shop/use-self-servi ce-kiosks.htm
(last visited Oct. 23, 2014). The postage label at issue
here reveals on its face that it was dispensed at an "APC."
An "APC label does not constitute an official U.S.
postmark." Darden v. Daniel, 2009-1097 (La. 9/4/09) p.
1-2; 16 So. 3d 1162, 1163 (per curiam).


[*P18] At oral argument, plaintiff maintained that
even if an APC label is not a postmark, the APC label
affixed to the envelope in which he mailed his notice of
appeal shows the date of issue was April 3, 2013, thus
establishing when the notice was mailed. We disagree.
The APC label shows only a "Date of sale" of "04/03/13."
The date of sale is not necessarily the date plaintiff placed
the envelope in the mail and the post office took custody
of it. See McNamara v. Ohio Department of Job &
Family Services, 2010 Ohio 5619, at ¶ 3 (where APC
stamp was dated February 10, but postmark was dated
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February 16, appeal was untimely because the evidence
established only that the plaintiff purchased the APC
stamp on February 10, "not that he mailed the notice
[**437] of appeal on that same date"); Richard P.
Weiss, Invalid Affixed Postage, PostalMag.com (Apr. 22,
2010), http://postalmag.com/refdesk.htm (last visited
Sept. 29, 2014) ("stamps generated from APC machines
show the date of SALE, NOT the date of mailing. The
date of mailing need not match the date of sale"). Thus,
even if we concluded that Rule 12(b)(3) allows other
[***9] methods of proof of mailing--an issue we need
not address--the APC label at best indicates that plaintiff
may have mailed his notice of appeal on April 3, 2013.
The APC label does not establish that plaintiff, in fact,
did so. See Secura Insurance Co. v. Illinois Farmers
Insurance Co., 232 Ill. 2d 209, 216, 902 N.E.2d 662, 327
Ill. Dec. 541 (2009) (holding that cover letter that


accompanied notice of appeal at best indicated that the
notice "may" have been mailed on that date, and was
insufficient for purposes of Rule 12(b)(3)).


[*P19] Had plaintiff complied with the affidavit or
certificate requirement of Rule 12(b)(3), any uncertainty
in the date he mailed his notice of appeal arising out of
the use of an APC postage label would have been
eliminated. Plaintiff's failure to do so rendered his notice
of appeal, received after the 30-day deadline, untimely.
Because the timely filing of a notice of appeal is
jurisdictional (General Motors, 242 Ill. 2d at 176), we
affirm the judgment of the appellate court dismissing
plaintiff's appeal for lack of jurisdiction.


[*P20] Affirmed.
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